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REPLY TO MIDWEST GENERATION’S RESPONSETO SIERRA CLUB’S
MOTION FOR INTERVENTION

Pursuantto 35 Ill. Adm. Code 101.402,SierraClub respectfullysubmitsthis

Replyto Midwest Generation’sResponseto SierraClub’s Motion for Intervention. In

supportofthis Reply,the SierraClub assertsthefollowing:

1. On oraboutFebruary12, 2004,theSierraClub submittedan Electronic

FreedomofInformationAct requestto theIllinois EnvironmentalProtectionAgency

(“IEPA”) seekingall documentssubmittedto theIEPA byMidwest GenerationEME,

LLC (“Midwest Generation”)in responseto an informationrequestunderSection114 of

the CleanAir Act, 42 U.S.C. § 7414(c).

2. TheSierraClub is anot-for-profit environmentalgroupwith 26,000

membersin Illinois. It works on behalfof its membersandthegeneralpublic to restore

cleanandhealthyair to Illinois andto protectIllinois lakes,riversandstreamsfrom

pollutants.

3. Pursuantto theUnitedStatesEnvironmentalProtectionAgencyRequest
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for InformationunderSection114 of theCleanAir Act, Midwest Generationsubmitted

documentsto theIEPA. Midwest Generationhasassertedthat someinformationin those

documentsis tradesecretandconfidentialbusinessinformation. Thatinformationrelates

to Midwest Generation’ssix coal-firedpowerstations,all ofwhicharelocatedin the

Stateof Illinois.

4. Onor aboutMarch 10, 2004,IEPA deniedMidwest Generation’srequest

for tradesecretprotectionin part andgrantedit in part.

5. OnApril 19, 2004,Midwest Generationfiled aPetitionfor Reviewof

Illinois EnvironmentalAgency’sDenialofTradeSecretProtection(“Petition for

Review”).

6. OnMay 6, 2004,theIllinois Pollution ControlBoard(the“Board”)

acceptedMidwest Generation’sPetitionfor Review.

7. OnMay 27,2004, SierraClub filed aMotion for Intervention(“MOI”)

on thebasisthat thefinal orderoftheBoardmayadverselyaffect andmaterially

prejudiceits interests.Pursuantto 35 Ill. Adm. Code101.402(d)(2)and(3), intervention

will be allowedif SierraClub maybe “materiallyprejudicedabsentintervention” or

“adverselyaffectedby afinal Boardorder.” In its MOl, theSierraClub hasadequately

establishedthat it wouldbemateriallyprejudicedabsentinterventionor adversely

affectedby afinal Board order,andprovidesfurthersupportin this Reply.

8. TheJEPAis statutorilyobligatedto ensurethat thepublic’s accessto

informationis in accordancewith theapplicablelaws. Section7(a)oftheIllinois

EnvironmentalProtectionAct (“Act”) requirestheJEPA to haveall files, recordsand

dataopen,for reasonablepublic inspectionwith theexceptionofcertaindocumentsthat
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constitutetradesecrets.Section7(c) oftheAct providesthatall emissiondatareportedto

theJEPAshall bemadeavailableto thepublic to theextentrequiredbythe federalClean

Air Act. Theserequirementsarefacilitatedby Section4(b)oftheAct, which requiresthe

IEPA to collect anddisseminateinformationasnecessaryto carryout theAct’s purposes.

Accordingly,theIEPA is requiredto not only collectand disseminateinformation,but to

affirmatively ensurethatthepublic is affordedaccessto files, recordsanddata.

9. Section1 oftheIllinois Freedomof InformationAct, 5 ILCS 140/1,

enumeratesthepublic policy andLegislativeintent ofthe statute:

Pursuantto thefundamentalphilosophyoftheAmericanconstitutional
form of government,it is declaredto bethepublic policy oftheStateof
Illinois that all personsareentitled to full and completeinformation
regardingtheaffairsofgovernmentandtheofficial actsandpoliciesof
thosewho representthemaspublic officials andpublic employees
consistentwith thetermsofthis Act. Suchaccessis necessaryto enable
thepeopleto fulfill theirdutiesof discussingpublic issuesfully andfreely,
making informedpoliticaljudgmentsandmonitoringgovernmentto
ensurethat it is beingconductedin thepublic interest. 5 ILCS 140/1.

Furthermore,“restraintson informationaccessshouldbe seenaslimited exceptionsto the

generalrulethatthepeoplehavearight to know thedecisions,policies,procedures,rules,

standards,andotheraspectsof governmentactivity that affecttheconductofgovernment

andthe livesofanyor all ofthepeople.Theprovisionsofthis Act shallbe construedto

this end.” 5 ILCS 140/1

10. Section114(a)of thefederalCleanAir Act providesthefollowing:

(1) theAdministratormayrequireanypersonwho ownsor operates-anyemission
source,who manufacturesemissioncontrolequipmentorprocessequipment,who
theAdministratorbelievesmayhaveinformationnecessaryforthepurposesset
forth in this subsection,or whois subjectto any requirementofthis chapter,on a
one-time,periodicor continuousbasisto:

a. establishandmaintainsuchrecords;
b. makesuchreports;
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c. install, use,andmaintainsuchmonitoringequipment,andusesuch
audit procedures,or methods;

d. samplesuchemissions;
e. keeprecordson controlequipmentparameters,productionvariablesor

otherindirectdatawhendirectmonitoringof emissionsis impractical;
f. submitcompliancecertificationsin accordancewith subsection(a)(3)

of thissection;and
g. providesuchotherinformationastheAdministratormayreasonably

require.

Furthermore,Section114(c)oftheCleanAir Act providesthat“anyrecords,reportsor

informationobtainedundersubsection(a)ofthis sectionshallbe availableto thepublic.”

42 U.S.C. 7414(a)and(c).

11. SierraClub’s interestin thematterbeforetheBoardinvolvesestablishing

arecordof thepublic’s interestin havingaccessto informationconsistentwith Illinois

andfederallaw asdescribedabove.

12. Becauseit hasapendingFreedomof InformationAct (“FOIA”) request

for the informationthatis subjectofthis proceeding,denialof theMOI will adversely

affect SierraClubby preventingit from makingan adequaterecordof its interestsin the

hearingbeforetheBoardin theeventthat SierraClub decidesto appealany adverse

decisionregardingthereleaseofrequestedrecordsby theBoardas authorizedby Illinois

statute,415 ILCS 4/41 andIll. Adm. Code130.201(b). Pursuantto Section130.214(b)of

theIllinois AdministrativeCode,“an owneror requesterwho is adverselyaffectedby a

final determinationof theBoardpursuantto this Subpartmayobtainjudicial reviewfrom

theappellatecourtby filing apetitionfor reviewpursuantto Section41 oftheAct.” 35

Ill. Adm. Code 130.214(b)(emphasisadded). Therefore,astheFOIA requester,Sierra

Club is entitledby law theright to appealanyadversedecisionregardingthereleaseof

requestedrecordsby theBoard. Simplyit is inconsistentthattheSierraClub is entitled
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the right to appealbut not theright to intervenein orderto createan adequaterecordof

its interestsin thehearingbeforetheBoard. Denialof SierraClub’s MOl will most

certainlyadverselyaffect SierraClub by preventingit from makingan adequaterecordof

its interestsin thehearingin theeventSierraClub decidesto appealanyadversedecision

regardingthereleaseofrequestedrecords.

13. In Paragraph5 oftheResponse,Midwest Generationassertsthe“Sierra

Club, in fact,hasno interestin theissuesthatarecurrentlybeforetheBoard.” However,

pursuantto 5 ILCS 140/1,“it is declaredto be thepublic policy oftheStateof Illinois

that all personsareentitledto full and completeinformationregardingtheaffairsof

government,”andthat “such accessis necessaryto enablethepeopleto fulfill theirduties

of discussingpublic issuesfreely,making informedpoliticaljudgmentsandmonitoring

governmentto ensurethat it is beingconductedin thepublic interest.” (emphasisadded).

Moreover,Section 114(c)of theCleanAir Act states“anyrecords,reportsor information

obtainedundersubsection(a) ofthis sectionshall be availableto thepublic.” 42 U.S.C. §

7414. Therefore,accordingto bothIllinois andfederal law, theBoard’sfinal

determinationindeedinvolvesan analysisof SierraClub’s andthegeneralpublic’s

interestin therequestedinformation. BecausetheBoardwill needto consider,and

properlyshould consider,SierraClub’s and thepublic’s interestin this information

duringthis proceeding,SierraClub will bemateriallyprejudicedif its MOI is deniedby

theBoard,thusrenderingit unableto establishavalid recordof SierraClub’s or the

public’s interestin this information.

14. In Paragraph12 of theResponse,Midwest Generationassertsthat Sierra
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Club’s interventionwould “undulydelay,materiallyprejudiceandotherwiseinterfere

with an orderlyandefficientproceeding.”TheSierraClub is not seekingto participatein

orderto gainaccessto thedisputeddocumentsprior to afinal Boarddecisionon thetrade

secretprotectionissue. Moreover,theSierraClub is not seekingto controlanydecision

deadlinenorpartakein conductingdiscovery,interrogatories,depositions,orrequeststo

admit. Rather,theSierraClub’s focusin this hearinginvolvescreatingarecordofthe

public’s interestin havingaccessto informationconsistentwith Illinois andfederallaw.

Allowing theSierraClub to intervenewill notunduly delaytheseproceedingsnor

materiallyprejudiceeitherMidwest Generationor theJEPAin light ofthetimelinessof

theMOI andthedisparateinterestsof theSierraCluband theoriginal partiesto the

appeal.

15. In Paragraph14 of theResponse,Midwest Generationassertsthat Sierra

Club’s intervention,by attemptingto bring“irrelevant issuesand politics” into this

proceedingin amannerthat is “completelyunrelated”to the issuebeforetheBoard,

SierraClub’s interventionwouldmateriallyprejudiceandinterferewith anorderlyand

efficientproceeding.As explainedin Paragraph8 ofthis Reply,SierraClub’s

interventionwouldnot undulydelaynormateriallyprejudiceor interferewith an orderly

andefficientproceeding.Furthermore,theissueSierraClub is bringinginto this

proceedingregardsthepublic’s inherentright to accesstherecordsof theIEPA. This can

hardlybe consideredcompletelyunrelatedto theissuebeforetheBoard,considering

theseproceedingswereinitiated by aFOIA requeston behalfoftheSierraClub,

consistentwith. Section114(c)oftheCleanAir Act. Oneof thestatedgoalsof the

Illinois GeneralAssemblyin enactingtheIllinois EnvironmentalProtectionAct is to
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increasepublic participationin protectingtheenvironment.415 1LCS § 5/2(a)(v). This

goalis facilitatedin partby allowing thepublic accessto therecordsofthe IEPA,with

certainwell-knownexceptions.Thepublic’s right to haveaccessto theserecordsis

underscoredby theIllinois Freedomof InformationAct, 5 ILCS 140/1, Section114(c)of

the CleanAir Act and Section7 of theIllinois EnvironmentalProtectionAct, all ofwhich

areintendedto allow thefreeflow ofinformationto thegeneralpublic, including the

SierraClub. Again, theSierraClub seeksto createarecordof thepublic’s interestsin

havingaccessto informationconsistentwith Illinois andfederallaw, andinterveningin

theproceedingsbeforetheBoardwould notunduly delaynormateriallyprejudiceor

interferewith an orderlyandefficientproceeding.

WHEREFORE,for thereasonsstatedabove,the SierraClub respectfullyrequests

that theIllinois PollutionControlBoardenteran Orderallowing theSierraClubto

interveneandfor leavefor its attorneysto file theirAppearances.
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